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Worthington Pump and Mach. Corp., 30 LRRM 1052 (1952), and that it

may police its certifications by clarification and amendment. NLRB

Casehandling Manual, 911478.3; Independent Metal Workers Local No.

1, 56 LRRM 1289 (1964, Since a similar statutory scheme for
resolving guestions concerning representation is found in the PNA,
the same reasoning and result should apply.

Unit clarification proceedings under the PNA derive from the
Secretary's authority to determine the appropriateness of a
bargaining unit. The clarification of an existing employee unit by
adding or removing positions is similar to the Secretary's function
of defining an appropriate unit. In both situations, the expertise
of the Secretary is emploved to determine an appropriate employee

composition for a particular bargaining unit. See Conscolidated

Papers, Inc. v. NLRB, 109 LRRM 2815, 2817 (CA7, 1982).

The need to be able to modify an existing bargaining unit has
clearly been recognized by the Secretary. K.S.A. 72-5432(a)

provides that:

"The gecretary of human resources may adopt such rules and
regulations as are necessary to Iimplement and administer the
provisions of K.S5.A. 72-5413 through 72-5431, and amendments to such
sections, which place gpecific duties and responsibilities upon the
secretary.”
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Pursuant to that authority the Secretary adopted K.A.R. 49-24-412

which provides for the £filing of petitions to resclve unit

determination or “"clarification” questiona.lB

Unit clarification, like the original determination of an
appropriate unit, 1s almost entirely a factual determination, Scuth

Prairie Construction Co. v. Operating Engineers, 425 U.S. 800

(1976), committed to the Secretary’'s sound discretion, and may not
be set aside unless the reviewing court is convinced that the
Secretary has acted in an arbitrary and capricious manner,

Consclidated Papers, 109 LRRM at 2817, or the unit is a “"crude

gerrymander.” §$.D. Warren Co. v. NLRB, 353 F.2d 494, 498 (CA 1,

1965). The party opposing the Secretary's unit determination must
show that the unit as composed is "clearly not appropriate.” See

Banco Credito v, NLRB, 390 ¥.2d 110, 112 (CA 1, 1968).

With this understanding of the authority of the Secretary to
amend an existing bargaining unit, the College's argument that once
a unit has been determined and memorialized in a memorandum of

agreement K.S.A, 72-5420 and X.A.R. 49-24-4 prohibits either the

12 K.AR. 49-24-4 states:
"Determining appropriate units. Petitions for unit determination may be filed by a board of eduration,
professional employee association, or a professional employee{s). In the event a board of education has
recognized a professional employee organization, unit determination or clarification questions shall be
governed by the memorandum of agreement unless the secretary determines that the agreement is unclear
or that the agreement is silent with regard to the positions in question.”

B It should be noted, however, that a petition for unit clarification may only be filed by an employee organization
currently recognized or certified as bargaining agent for the employees in the bargaining unit or by the employer involved,
Neither a rival anion nor individuai employees are authorized to file such a petition. See Norris and Shershin, How to Take a
Case Before the NLRB, §10.15, p. 273 (1992).
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exclusive employee organization or the board of education from
attempting to add job classifications to the unit is without merit.
K.A.R. 49%-24-4 must not be viewed as an absclute prohibition.

Instead, i1t must be read that during the term of a memorandum of

agreement which sets forth the description of the bargaining unit,
any disputes concerning who 1s covered by the memorandum of
agreement will be controlled by that unit description. However,
that bargaining unit may be amended for future agreements, and, in
certain situations, during the term of an existing agreement. The
question then is when and under what circumstances the Secretary

should grant a unit clarification petition.

Unit Clarifications - When Appropriate

The College further argues that if new positions are to be
added to an existing bargaining unit, then the employees in those
positions must be afforded the opportunity to vote on the guestion
of inclusion. Otherwise, "[fe]mployees who are forced into the unit
have no voice in selecting the bargaining unit representative or
whether they even desire to turn over their bargaining rights to a
third party." Neither the PNA nor the rules and regulations
adopted by the Secretary specifically speak to this issue.

A self determination election 1s the usual method by which

unrepresented employees may be added to a bargaining unit. See
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Capital Cities Broadcasting Corp., 1%4 NLRB 1063 (1972). However,

unit clarification procedures under the NLRA permit the NLRB to add
employees to & particular bargaining unit without an election.
When the new employees are added to and co-mingled with existing
employees to the extent that they loose their separate ideatity,
their inclusion in the existing bargaining unit follows as a matter

of course without first having an election, Westinghouse FElec.

Corp. w. NLRB, 76 LRRM 2986, 2989 n.3 (CA2, 1971), and they are

governed by the unit's choice of bargaining representative.

Consolidated Papers, Inc. v. NLRB, 109 LRRM 2815, 2817 (CA7, 1982).

The added employees are then considered covered by the existing
collective bargaining agreement. The theory of unit clarification,
insofar as adding positions to the collective bargaining unit, is
that the added employees functionally are within the existing

bargaining unit but had not formally been included. NLRB v. Magna

Corp., 734 ¥.2d 1057, 1061 (CA5, 1984); Consolidated Papers, Inc.

v. NLRB, 670 ¥.2d 754, 755-57 (CA7, 1982); Cutting Die Co., 98 LRRM

1431 (1978); Arthur C. Togan Memorial Hogpital, 96 LRRM 1063

(1877); Copperweld Specialty Steel Co., 83 LRRM 1309 (1973).

{16] Under the NLRA, generally, a unit clarification petition
is appropriate in the following circumstances: (A) where there is
a dispute over the unit placement of employees within a particular
job classification; (B) where there has been an "accretion” to the

work force; and (C) where a labor organization or employer seeks a



BCCC ED. ASS'N v. BCCC
Case No. 72-UCA-1-1993
Initial Order

Page 106

recrganization of the existing structure of a bargaining unit.

Feerick, Baer & Arfa, NLRE Repregentation Flectioconsg, §6.1, p.180;

Cf NLRB v. Magna Corp., 116 LRRM 2950, 2953 (CA5, 1%84).

Circumstances "A" and *C" are the easiest to understand and
apply. An example of circumstance "A®", above, is where a dispute
has arisen concerning the unit placement of employees whose job
clagsifications have Dbeen renamed, or whose duties and
responsibilities have undergone recent substantial changes which
create real doubt as to whether their positions continue to fall in
a job classification - either included or excluded from the unit -

that they occupied in the past. Mass. Teachers Ass'n, 98 LRRM 1431,

1433 (1978). Unit clarification proceedings have also resolved
questions relating to changed job responsibilitles, but generally
the changed job responsibilities related to whether an individual
employee's assumption of new responsibilities, for example,
supervisory or confidential —responsibilities, would require

exclusion of that employee from the bargaining unit. Philadelphia

Fed., of Teachers v, PLRB, 103 LRRM 2539 (Penn. 1979); Western

Colorado Power Co., 77 LRRM 1285 (19 )[the NLRB, during the term

of an agreement, has clarified a bargaining unit and removed
improperly included supervisors]. Finally, where the unit includes
individuals whose inclusion is contrary to statute, it is

appropriate for the NLRB to clarify the unit to exclude the
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improperly included individuals. Peerlesg Publications, 77 LRRM

1262, 1264 (1971y.

Circumstance “C", where a labor organization or employer seeks
a reorganization of the existing structure of a bargaining unit, is
characterized by & sub-group of employees being severed from the
bargaining unit to form a new bargaining unit. Before such
geverance is allowed, determination must first be made as to
whether in reality, the petitioning employees, 1) constitute a
functionally distinct group, and 2) whether, as a group, they have

overriding special interests. Kalamazoo Paper Box Corp., 49 LRRM

1716 (1%62). This determination is made on a case-by-case basis.

Most certainly, the majority of the unit clarification
petitions filed under the PNA fall within circumstance "B", i.e.
where there has been an "accretion” to the work force. To
understand circumstance "B" it is necessary to define what is meant
by an "accretion."

[171 An "accretion” is the addition of a relatively small
group of employees to an existing bargaining unit where these
additional employees share a sufficient community of interest with

unit employees and have no separate identity. Consolidated Papers,

Inc. v. NLRB, 109 LRRM 2815, 2817 (CA7, 1982); See also Universal

Security Instruments v, NLRB, 107 LRRM 2518, 2522 (CA4 1981);

Renaissance Center Partnership, 100 LRRM 1121, 1122 (13879); Lammert

Industries v. NLRB, 98 LRRM 2992, 2994 (CA7, 1978). The policy of
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the NLRB is to find accretions “only . . . when the additional
employees share an overwhelming community of interest with the pre-

existing unit to which they are accreted,” Giant Eacgle Markets Co.,

308 NLRB No. 46 (August 11, 1992), and to prohibit accretion of

employees to an existing unit unless the employvees have little or

no separate identity distinct £from the bargaining unit. Pacific

Southwesgt Airlineg v. NLRB, 587 F.2d 1032, 1041 n.16 (CA 9, 1978).

The NLRB has, therefore, 1limited the scope of 1its unit
clarification proceedings to something far less than the original

determination process. Philacdelphia Fed. of Teachers v. PLRB, 103

LRRM 2539 (Penn. 1979). The most common application of the
accretion doctrine is where new classifications of employees have
been created by a public employer after the original unit
determination.

As a general rule, the NLRB and the courts have applied the
accretion doctrine restrictively since it deprives the new
employees of the opportunity to express their desires regarding

membership in the existing unit. NLRB v. Masters Like Success,

Inc., 47 LRRM 2607 (CAZ2, 1961); NLRB v, Adhesive Products Corp., 46

LRRM 2685 (CA2, 1960); Consolidated Papers, Inc. v. NLRB, 109 LRRM

2815, 2817 n.4 (CA7, 1982). Accretion petitions are closely
scrutinized because of the danger that employees who have not voted
for representation may be “bootstrapped” into the bargaining unit.

See Scott County v. PERB, 136 LRRM 2442, 2444 (Minn. 1990).
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In determining whether a group of employees represents an
accretion to an exlsting unit the Secretary must consider unique
and complex sets of facts in light of the somewhat conflicting
policies of stabilizing bargaining relationships while assuring
employees the right to choose their own bargaining agents. Sees

NLRB v. Food Employees Council, Inc., 69 LRRM 2077 (CA9, 1968). 1In

this regard, as stated above, it is necessary to determine first
the extent toc which the employees to be included share a community
of interest with existing unit emplovees, and then whether the
employees to be added constitute such an identifiable, distinct
segment so0 as to constitute an appropriate bargaining group.

Capital Cities Broadcasting Corp., [1972 CCH NLRB 9 23,798] 194

NLRB 1063 (1972).

To determine whether certain enmployees share a sufficient
community of interest to constitute an accretion, the factors used
are generally the same as those employed in determining the
appropriateness of & proposed bargaining unit in a unit

determination proceeding. See Kaynard v. Mego Corp., 105 LRRM 2723,

2726 (CR2, 1990). The NLRB compares the employees to be added to
the employees in the existing unit and examines such functions as
similarity of working conditions, job classifications, skills and

functions, similarity of Jjob duties, interchangability of

employees, geographilc proximity, Lammert Industries v. NLRB, 98

LRRM 2992, 2994 (CA7, 1978); the extent of centralized management
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and supervision, particularly in regard to labor relations, hiring,

discipline, and control of day-to-day operations, Peter Kiewit Sons

Co., 96 LRRM 1010 (1%77); and the functional integration of the

employer, and collective bargaining history, R.L. Sweet Lumber Co.,

8¢ LRRM 2726 (1973). There is no reguirement that all of the
listed factors be present. To so require, the court concluded in

Kaynard v. Mego Corp., 105 LRRM 2717 (E.D.N.Y. 1980), would be to

hamstring the NLRB by requiring it to plug each unigue case into an
artificial test. According to the court, the NLRB has a duty to
"unearth the factors relevant to the accretion issue in the case
under consideration . . . [and] then decide the relative weight to
be attributed to each factor." I4.

If 1t is determined that there is a community of interest
between the new employees and the employees in the bargaining unit,

accretion may still be denied. 1In the words of Judge Goldberg:

"The Beard has traditionally been reluctant to find an accretion,
even where the resulting unit would be appropriate, in those cases
where a smaller unit, consisting solely of the accreted unit, would
also be appropriate and the §7 rights of the accreted employees
would be better preserved by denying the accretion.” Boire v.
International Brotherhood of Teamsters, 83 LRRM 2128

(CA5, 1973).

As explained in Melbet Jewelry Co., [1969 CCH NLRB 9 21,4531, 180

NLRB 107, 110 (1969), the NLRB "will not, under the guise of
accretion, compel a group of employees, who may constitute a
separate appropriate unit, to be 1included iIiIn an overall unit

without allowing those employees the opportunity to express their
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preference in & secret election." Towne Ford Sales, 270 NLRBR 211
(1984y. In this regard, it is necessary to determine whether the

employees to be added constitute an identifiable, distinct segment
so as to comprise an appropriate group. If so, the employees will
not be accreted to the existing unit, and a representaticn election
must be scught. See Pacific Southwest Airlines v. NLRB, 587 F.2d
1032, 1041 n.16 (CA 9, 1978); Giant Eagle Markets Co., 308 NLRB No.

46 (August 11, 1992).

Basis for Dismissing Clarification Petition seeking Accretion
A. Does the Accretion Raise Questions of Representation
1. Numerically Overshadows
[20}] Even when the group to be accreted has sufficient
community of interest with the existing unit and 1is not an
identifiable, distinct segment, there are two circumstances under
which the NLRB will not accret the unrepresented employees without
giving them a chance to express their representational desires; 1)
when the unrepresented group sought to be accreted numerically

overshadows the existing unit, Carr-Gottstein Foods, 307 NLRB No.

199 (July 16, 1992); or 2) when the job classifications of the
unrepresented group have been historically excluded from the

bargaining unit by the parties, Plough, Inc., 83 LRRM 1206 (1973).
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As stated in Renaissance Center Partnership, 100 LRRM 1121

(1878

“[Tlhe Board is cauticus in making such a finding [of accretion]
particularly when the accreted group numerically overshadows the
existing certified unit, because it would deprive the larger group
of employees of thelr statutory right to select thelr own bargaining
representative.”

The point at which the number of employees sought to be included
into an existing unit may trigger a representation election is
determined by answering the question, "Does the addition raise a

gquestion of representation?". Boston Gas Co., 221 NLRB 628

(1975){80 new employees added to 184 in exigting unit does not

raise question]; Scott County v. PERB, 136 LRRM 2442, 2444 (Minn.

1990)[7 new employees to a unit c¢ontaining 114 would not

significantly effect employee organization's majority status].

2. Historical Exclusion
Pursuant to a line of NLRB decisions, a unit clarification
petition will not be entertained to clarify the unit placement of
job classifications that have been historically excluded from the

unit by the parties, and accordingly are dismissed by the NLRB.

Plough, Inc., 83 LRRM 1206 (1973); Lufkin Foundry & Machine Co., 70

LRRM 1262 (1969). It is established NLRB policy that a
classification of employees will not be found to be an accretion to
a certified unit where that classification was in existence at the

time of the certification but not included in the unit when the
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certification was igsued, Bendix Corp., 66 LRRM 1332 (19 3; Gould-

National Batteries, Inc., 61 LRRM 1436 (18 v, and no recent

changes have occurred to warrant £finding the individuals fto be

accretions to an existing unit. Monongahela Power Co., 81 LRRM

1084, 1084-83 (1972). A petition to include a position
historically excluded from a unit is considered to raise a question

concerning representation. Monongahela Power Co., 81 LRRM 1084,

1084-85 (1972). As stated in Port of Portland v. Municipal

Emplovees, Local 483, 2 PBC 91 20,298 (Oregon App. 1976);

"We therefore conclude that regardless of the label uged -a petition
for unit clarification or anything else ~ a previcusly unrepresented
employee in a longstanding job classification cannot be added to an
existing bargaining unit without the opportunity to vote.”

B. Timing of Clarification Petitions
It is settled that the NLRB will not normally entertain a
petition for unit clarification to medify a unit which is clearly
defined in the current bargaining agreement during the term of that

agreement. Wallace Murray Corp., 78 LRRM 1046 (1971); Safeway

Stores, Inc., 88 LRRM 1596 (1975); Pacific Northwest Bell Tel. Co.,

80 LRRM 1296 (1974); Austin Cablevision, 122 LRRM 1084, 1085

(1986)[the NLRB will not clarify a unit defined by contract during
the contract's mid-term to include an excluded position in

existence before the contract was signed]; International Ass'n of

Machinists, 101 LRRM 1978 (1979)[The NLRB dismissed a unit

clarification petition that sought inclusion of several job
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categories c¢reated after the effective date of the existing
contract]. To allow such mid-term petitions, the NLRB has stated,
would be disruptive of continued bargaining relastionships.

Two factors in addition to <the stability of bargaining

relationship seems to support the Wallace-Murray rule. First, the

rule prevents non-unit employees from Jjoining an existing
bargaining unit without voting and prevents thelr participation in
an existing collectively bargained agreement without bargaining.

NIRB v. Mississippl Power & Light, 120 LRRM 2302, 2304-05 (1985).

Thus it protects employee freedom of choice by preventing the
imposition of a representative upon them, and it also protects the
employer by preventing the inclusion of additional employees within
the terms of a bargaining agreement without bargaining.

The NLRB's consistent procedure in such cases, therefore, has
been to dismiss the unit clarification petition without prejudice
to the filing of another petition "at an appropriate time." Wallace

Murray Corp., 78 LRRM 1046 (1971). Ordinarily, "an appropriate

time" is shortly before expiration of the current collective
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bargaining agreement.-* Consolidated Papers, Inc. v, NLRB, 109

LRRM 2815, 2817 (CA7, 1982); Shop Rite Foodg, 103 LRRM 1223, 1224

(1980); Peerless Publications, 77 LRRM 1262, 1264 (1971).

The Wallace-Murray rule thus deals only with the timeliness of

the wunit clarification petition by expressing a policy of
deferring, during the term of the contract, to the previously

determined appropriate unit description.® Consolidated Papers,

Inc. v, NLRB, 10% LRRM 2815, 2818 (CA7, 1982). Whether the rule

applies to a given case has nothing to do with the appropriateness

of the bargaining unit, Consglidated Papers, 109 LRRM at 2818, and
an employer is not able to escape forever a finding of accretion.

As explained by the court in Congolidated Papers:

"The effect of Wallace-Murray is to leave the party seeking to
include a group of employees in the unit with two options: (1) to
await the expiration of the current cellective bargaining agreement
and file another unit clarification petition with the Board, or (2)
to seek an immediate self-determination election among the employees
socught to be included.”

By application of the Wallace-Murray rule, a contract during

its term bars the non-elected addition of employees to the

" Ian this manner the parties are put on notice that the unit composition is being guestioned, and that the matter will be

resolved by means of the statutory process. The parties can plan accordingly for the upcoming negotiations. See Fire Fighters,
Local 1054 v. PERC, 119 LRRM 2306, 2308 (Wash. 1981). For ease of administration, this time period under PEERA should
coincide with the window period set forth in K.S.A. 75-4327(d) - filed no more than 150 days or less than 90 days prior to
expiration date of agreement. For purposes of the PNA, since the parties must exchange subjects for bargaining by February
1, notice must be given earlier. Here rhe deadline set forth in K, A.R 49-25-4(c) - filed before December 1 - should be applied.
In either case, the amendment to the bargaining unit will not become effective until after the expiration of the existing
agreement.

15 . . . o
The caveat remains that the memorandum of agreement must clearly define the unit. Whether the unit is clearly

defined is an issue which may be raised by a unit clarification petition, Only if the job position is clearly included or excluded
from the unit by the description in the memorandum of agreement will the Wallace Murray rule be applied.
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bargaining unit. It deces not, however, bar an elected addition.
Indeed, a contrary rule mlght bhe inconsistent with the PNA, in that
some employvees would be deprived of their right to representation
pursuant to K.S.A. 72-5414 for as much as three years simply
because other employees had entered intc a memorandum of agréemenﬁ
not Dbenefitting the unrepresented employees. See NLRB v.

Mississippi Power & Light, 120 LRRM 2302, 2305-06 (1985).

The NLRB has consistently held that representation elections
are the proper procedure to follow when unit clarification is

inappropriate. Consgolidated Papers, Inc. v. NILRB, 109 LRRM 2815,

2817 (CA7, 1982). See Copperweld Specialty Steel Co., 83 LRRM 1309

(1973)[holding representation election rather than unit
clarification as to existing positions not previously included in

bargaining unit}; Remington Rand Division of Sperry Rand Corp., 77

LRRM 1240 (1971); W. Wilson, Labor Law Handbook, €231 (1963). Even
where a bargaining unit is being "clarified" to add only one
employee, it has been concluded that meaningful freedom of choice

can only be protected through an election process. Cf. Linden

Lumber Division v. NLRB, 419 U.S. 301 (1974); Port of Portland v.

Municipal Emplovees, Local 483, 2 PBC 4 20,298 (Oregon App. 1976).

This type of election is referred to, in the private sector, as an

Armour-Giobe election, and it differs fundamentally from a

representation election.



BOCC BD. ABS*N w. BCCC
Case No., 72-UCA-1-19893
Initial Crder

Page 117

The purpose of representation or certification election is to
determine which employee organization, if any, shall be certified
to represent the employees in an predetermined appropriate unit.

In & pure Armour-Globe election, on the other hand, the guestion of

which employee organization will be the certified representative in
the preexisting unit has already been determined - it will always
pe the incumbent organization - and the only purpose of the
election is to determine whether a group ¢of unrepresented employees

desires to share in the representation provided by that incumbent

employee organization. See NLRB Field Manual, §110980.2c¢c(1l).
Accordingly, when a majority of the voting employees vote in favor
of such representation, a Certification of Results rather than a
Certification of Representation is issued.

[21] Stated another way, in an Armour-Giobe election, the

igsue at stake is not who the employee representative shall be, but

precisely who shall be represented. Federal-Mogqul Corp., 85 LRRM

1353, 1355 (1974). The ballot used, as well as the Notice of
Election, clearly states that a vote for the employee organization
indicates that the employee desires to be represented as part of

the existing unit. Carr-Gottstein Foods, 307 NLRB No. 199 n.3

(July 16, 1992).
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Coverage of New Employees by Existing Agreement

Following proper expansion of a bargaining unit te add
previously unrepresented employees, the guestion may arise whether
the existing bargalning agreement applies to the new members of the
bargaining unit, or whether it 1s necessary to bargain over the
terms and conditions of the new member;s employment. The existing
agreement between the employer and the existing bargaining unit
canpnot be applied to the new members, and 1t is necessary to
negotiate about this position. This is in accord with federal

labor law. Federal-Moqul Corp. Bower Roller Bearing Div., {1974 CCH

NLRB € 26,2811 209 NLRB 343 (1974). As the NLRB reasoned in

Federal-Mogul Corp., 85 LRRM 1353, 1354 (1974):

*That would create the only situation in law known to us in which
individuals theretcfore net a party to an agreement could, by their
own unilateral action, vote themselves a share of the bargain which
the other parties had agreed to between and for themselves.”

Given the above-described differences between a regular unit

certification election and an Armour-Globe style election, it must

be recognized that different bargaining obligations flow therefrom.
Following a regular certification election in which the employee
organization is victorious, a Certification of Representation is
issued and the board of education 1is thereafter obligated to
bargain with that representative in a good-faith effort to reach a

collective bargaining agreement covering the unit employees.
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Following an Armour-Globe style election in which the

unrepresented emplovees vote to Jjoin the preexisting unit, the
parties have already discharged their duty to bargain, at least
with regard to contract provisions which are unit-wide in scope and
which therefore apply equally teo all unit members. With respect to
such provisions, the incumbent employee organization and the board
of education have already bargained in good faith, have already
agreed to specific terms, and have already incorporated those terms
into an executed memorandum of agreement covering each and every
employee in the unit. In short, in regard to these provisioné, no
duty to bargain remains at the time of the election.

[22] The employer cannot unilaterally extend the terms of an
existing contract to job classifications added to the bargaining
unit during the term of the contract. Instead, the terms and
conditions of the new bargaining unit members' employment must be
negotiated. And until negotiations are concluded, the terms and

conditions enjoyed by the employees in question when they were

unrepresented apply. Port of Portland v. Municipal Employeesg,
Local 483, 2 PBC ¢ 20,298 (Oregon App. 1976).

[23] Following the election to include additional employees in
a bargaining unit covered by an existing memorandum of agreement,
the board of education becomes obligated toc engage in goed faith
bargaining as to the appropriate contractual terms to be applied to

this new group of employees. Thus, in such situations, the new
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employees added to the existing bargaining unit are treated as a
separate unit for the period of tTime until the expiration of the
existing memorandum of agreement, and thereafter as a part of the

existing bargaining unit. See Federal-Mogul Corp., 85 LRRM 1353,

(1974). As the NLRB explained in Federal-Mogul:

“We do not perceive either legal or practical jFustification for
permitting either party to escape its normal bargaining obligation
upon the theory that this newly added group must sgomehow be
automatically bound to terms of a contract which, by its very terms,
excluded them. Such a determination would appear to be at odds with
the Supreme Court’'s holding in H.X. Porter Co., Inc. v. NLRB, 397
U.5. 99 (1870). In H.K. Porter, the Supreme Court noted that "while
the Beoard does have power . . . to reguire employers and employees
to negotiate, it is without power to compel a company or a union to
agree to any substantive contractual provision or a collective-
bargaining agreement. Were the Board to reguire unilateral
application of the existing contract to the setup men we would, in
effect, be compelling both parties to agree to specific contractual
provisions in clear violaticn of the H.K. Porter doctrine. Ve
understand the teaching of that case tc be that we have no statutory
authority here to force on these employees and their Union, as well
as the Employer, contractual responsibilities which neither party
has ever had the opportunity te negotiate.

Qur decision promotes bargaining stability, since a major
consequence of the opposite view would be that in contract
negotiations both parties would be held to be making agreements for
groups of persons whose identity and number would be totally unknown
to, and unpredictable by, either party. Costs of wages and benefits
under negotiation would thus become equally unpredictable, and
informal negotiations of such beneflits as health and pension plans
would become well-nigh impossible. The unpredictable scope of the
number, age groups, and other factors of coverage which are
essential to develop cost data ag to such items would leave
negotliators in the dark as to how to make any reliable estimates of
future costs. Bargaining under such conditions would be seriously
handicapped. ”

* k % Kk %

“. . . [W]hen it comes time to negotiate a new contract, the union
and the Employer must bargain for a single contract to cover the
entire unit, including the setup men. In the meantime, the Union
must, of course, fairly represent all employees in the unit,
including both setup men and those previously included in the unit.
But we fail to perceive anything divisive, or even unusual, about
requiring interim bargaining for this new group. If an agreement is
reached it will in all Iikelihood be an addendum to the existing
production and maintenance contract. Insofar as it ma;y contain
terms peculiarly applicable to setup men, that seems to us a
practical, acceptable and not a divigive result. Single contracts
often have  separate or special provisions for  separate
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classificaticns, departments, or shifts, depending upon the extent
to which the bargaining has developed agreement upen whether all-
inclusive provisions are adeguate - or inadequate -~ to deal with the
problems of each such group. We believe this is what is needed to
be bargained here, and that such bargaining is to be preferred, both
legally and practically, over automatically fitring the new group,
sans bargaining, into a fixed mold no matter how badly that mold may
fit either the employees’ or the employer’'s circumstances, needs and
desires at the time.” 1d. at 1354-55.

{24} In summary, the test for determining whether a ijob
classification can be accreted to an existing bargaining unit
without need for an election, and be covered by an existing

memorandum of agreement without need for new negotiations, is as

follows:

1y. Has the petition or request been timely filed?

2y. Do the job classifications share a community of interest
with the employees in the existing bargaining unit?

3). Do the job classifications constitute an ldentifiable,
distinct segment of employees so as to constitute a
separate approprilate bargaining unit?

4)y. Does the number of employees in the job classifications
to be added when compared to the number of employees
presently in the existing bargaining unit raise a
guestion of representation? and

5)y. Have the Jjob classifications been historically excluded

from the bargaining unit?
If the classifications fail the test, accretion is not appropriate,
and the employee organization seeking the unit clarification must
either petition the Secretary for an election and submit the
requisite thirty percent showing of interest, or reguest

recognition by the board of education accompanied by the showing of
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majority membership of the employees in each of the c¢lassificaticns

to be added.

Timely filing

In the instant case, the memorandum of agreement and addendum,
Ex. 2A and 2B, expired on June 30, 1993. The petition for unit
clarification was filed on November 20, 1892, prior to the December
1 cut-off date in K.A.R 49-25-4(c) making it timely filed if the
intent was to amend the bargaining unit covered by the next
memorandum of agreement. If, however, the clarification petition
sought immediate inclusion in the proposed unit so as to be covered
by the then existing memorandum of agreement, the petition would be
barred since it did not seek an election to include the proposed
new positions in the existing unit, and did not contain the
required showing of interest. Given the fact that the 1992-93
contract has since expired, the guestion of coverage by that
contract is moot. The petition will be considered a request to
amend the bargalning unit by accretion £for coverage by the
successor agreement, and therefore timely filed. The contract bar

rule is not applicable.

Community of Inierest and Separate Appropriate Unit
The positions of Coordinator of Special Needs Services,

Director of On-site Advising at Andover, Off Campus Counselor at
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McConnell, Alternate School/Homeless Youth Instructor, ARBE/GED
Instructor/Community Coordinator, ABE/GED Instructor at Andover, EL
BDorado Resource Lenter/GED, and Alternate School Instructor have
been determined above to share the requisite community of interest
with the employees in the existing bargaining unit. However, as
also noted, they share certain characteristics which set them apart
from the College faculty. Included among these characteristics are
employment under an administrative contract, benefits pursuant to
the Policies and Procedures Manual, greater hours of work per week,
duty stations away from the main campus, and a different type of
student and courses to teach. When viewed together, these Jjob
classifications would appear to have a community of interest
between themselves sufficient to constitute an identifiable,
distinct segment of emplovees, sufficient to qualify as an
appropriate unit separate from the existing unit. Consequently,
accretion is not appropriate.

The positions of Library Assistants held by Wilma McGinnis,
Mary Logue and Lonnie Marley have also been found to have a
community of interest with the members of the bargaining unit. As
has been noted, librarians are generally included in the faculty
units. There is nothing in the record which would indicate that
this position would constitute an identifiable, distinct segment of

employees, or that it would qualify as an appropriate bargaining
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unit separate from the existing unit. Consequently, accretion

would be appropriate for this position.

Numerically Overshadow

The positions of Coordinator of Special Needs Services,
Director of On-site Advising at Andover, Off Campus Counselor at
McConnell, Alternate Schocl/Homeless Youth Instructor, ABE/GED
Instructor/Community Coordinator, ABE/GED Instructor at Andover, El
Dorado Resource Center/GED, Alternate Schocol Instructor, and
Library Assistant do not contain a sufficient number of employees
when compared to the number of employees presently in the existing
bargaining unit to ralse a guestion of representation and make an

election necessary.

Historical Exclusion

[25] It should also be noted that as to the positions of
Coordinator of Special Needs Services, Director of On-site Advising
at Andover, Off Campus Counselor at McConnell, Alternate
School/Homeless Youth Instructor, ABE/GED Instructor/Community
Coordinator, ABE/GED Instructor at Andover, El Dorado Resource
Center/GED, Alternate School Instructor, and Library Assistant,
there 1s nothing in the record to indicate whether they were in
existence at the time of the original unit determination or last

unit clarification, or were created later. The burden is on the
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party seeking to add new positions to the existing unit by
accretion rather than election to come forward with evidence
sufficient to prove such accretion is appropriate and not barred by
historical exclusion. This the Association has failed to do,
making accretion inappropriate.

With the determination that it is not appropriate to add the
positions of Coordinator of Special Needs Services, Director of On-
site Advising at Andover, O0ff Campus Counselor at McConnell,
Alternate School/Homeless Youth Instructor, ABE/GED
Instructor/Community Coordinator, ABE/GED Instructor at Andover, E1
Dorado Resource Center/GED, Alternate School Instructor, and
Library Assistant to the existing unit by accretion, the employee
organization seeking the unit clarification must either petition
the Secretary for an electlion and submit the requisite thirty (30)
percent showing of interest, or request recognition by the board of
education accompanied by the showing of majority membership of the
employees in each of the classifications to be added. Because the
Asgociation's unit clarification petition has been determined only
to seek addition of the positions by accretion, it must be
dismissed. See the Flow Chart for Unif Ciarifications appended to

the end of this order.
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ISSUE 1D

WHETHER THE INCLUSICHN OF THE CLASSIFICATICN OF "PART-TIME
ADVISORE™ IS INAPPRCOPRIATE PURSUANT TO THE CRITERIA SET
FORTH IK K.S5.A. 72-85420.

A review of the record reveals that it is wvoid of evidence
relative to the classification of "part-time advisor.® Since the
Association has the burden of coming forward with evidence to
establish a community of interest with the employees in the
existing unit, having failed to do so, these “part-time advisors”

will not be included and the Association's petition as to those

employees will be dismissed.

ISSUE 2

WHETHER THE BUTLER COUNTY COMMUNITY COLLEGE PROFESSIONAL

EMPLOYEE CLASSIFICATIONS HAVE BEEN DIVIDED INTC TWO

BARGAINING UNITS, i.e. CLASSIFICATIONS EMPLOYED AT THE

COMMUNITY COLLEGE AND CLASSIFICATIONS AT THE CORRECTIONAL

FACILITY, OR COMPRISE ONLY ONE BARGAINING UNIT.

There is no argument that the instructors at the El Dorado
Correctional Facility are “professional emplovees" as defined by
K.S.A. 72-5413(¢). The College contends, however, that because 1)
the type of student and work environment for the instructors at the
El Dorado Correctional Facility differs from that of other faculty
members in the bargaining unit; 2) the Department of Corrections

maintains considerable control over the working conditions of the

instructors at the El Dorado Correctional Facility; 3) the funding
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for the faculty positions at the El Dorado Correctional Facility
comes exclusively form the Department of Corrections; and 4) the
bargaining history of the parties shows that separate agreements
have been negotiated, the instructors at the El Deoradeo Correctional
Facility should be included in a separate bargaining unit rather
than considered a part of the existing faculty bargaining unit.
The College contracted with the Kansas Department of
Corrections 1in 1991 to provide educational services to the
correctional facility located in El Dorado, Kansas for the 1991-92
school year. As part of the negotiations for the 19%2-93 faculty
agreement, the Association and the College also negotiated the
terms and conditions of employment of the professional employees at
the El Dorado Correctional Facility. During win-win negotiations
in 1992, there was a Separate sub-group dealing specifically with
employees at the El Dorado Correctional Facility. The special
terms and conditions of employment pertaining only to the faculty
at the El Dorado Correcticnal Facllity were referred to as an
"addendum" to the negotiated agreement for the faculty, Ex. 2A.
Vicki Long, Director of Human Resources for the College was present
during negotiations for the 1992-93 memqrandum of agreement, and in
her opinion the College considered there to be only one unit with
a separate agreement for the El Dorado Correctional Facility
faculty because of the unique working conditions and the different

funding source. According to Ms. Long, the College considered the
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El Doerade agreement, Ex. 2B, to be an addendum to the agreement
covering the other unit emplovees, Ex. 2A.

There 1s no guestion that matters of unigue concern to certain
employees in a bargaining unit can be addressed separately in a

negotiated agreement. As stated in Federal-Mogqul Corp., 85 LRRM

1353, 1355 (1974):

"5ingle contracts often have separate or special provisions for
separate clagsifications, departments, or shifts, depending upon the
extent to which the bargaining has developed agreement upon whether
all-inclusive provisions are adequate - or Inadegquate - to deal with
the problems of each such group. We believe this is what 13 needed
te be bargained here, and that such bargaining is to be preferred,
both lIegally and practically, over automatically Zfitting [all
employees] intoc a Fixed mold no matter how badly that mold may fit
either the employees’ or the employer’s circumstances, needs and
desires at the time.”

Certainly, the situation of the instructors at the El Dorado
Correctional Facility is different from those at the other College
campuses due to the control affected by the Department of
Corrections. However, as is apparent from the 1992-93 negotiations
and resulting memorandums of agreement, these differences can be
addressed and memorialized in an “addendum” to the memorandum of
agreement. Since these differences can be so addressed, this
provides no basis for segregating the instructors at the El1 Dorado
Correctional Facilitj into a separate bargaining unit.

As previously noted, K.S.A. 72-5420 vests the Secretary with
broad discretionary authority in the determination of what
constitutes an appropriate bargaining unit. The Michigan Supreme

Court, in interpreting its public employee relations act provisions
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on unit determination, said in Hotel 0lds v. State Labor Mediation

Board, 53 N.W.2Z2d 308 (Mich. 1952):
“In degigning bargaining units as appropriate, a primary ohjective
of the commission is to gonstitute the largest unit which, in the
circumstances of the particular case, is most compatible with the

effectuation of the purposes of the law and to include in a zingle
unit all common interests.”

Two commentators similarly recommend that bargaining units in the
public sector “should be as broad as is consistent with viable

negotiations." See, L.C. Shaw & R.T. Clark Jr., Determination of

Appropriate Bargaining units in the Public Sector: Legal and

Practical Problems, 51 Ore.L.Rev. 152 (1971); E.G. Gee, QOrganizing

the Halls of Ivy; Developing a Framework for Viable Alternatives in

Higher Education Employment, Utah L.Rev. 233 (1973).

¥inding-of-Fact #11 sets forth a comparison of the terms and
conditions of employment set forth in the memorandum of agreement
for the <faculty with the memorandum of agreement for the
instructors at the El Dorade Correctional Facility reveals they
are, for the most part, similar. There are certain exceptions but
those are assoclated generally to the difference 1in term of
contract, 1.e. salary, summer sabbatical. As concluded above, a
single bargaining unit can accommodate for such differences to be
addressed through viable negotiations while all still providing for
the common interests of all employees in the unit. The evidence

does not support a conclusion that the inclusion of the El Dorado
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Correctional Facility in the existing faculty bargaining unit is
incompatible with the effectuation c¢f the purposes of the law.

In fact, one of the factors to consider in determining an
appropriate unit- 1is over-fragmentation of bargaining units.
Overfragmentation has Dbeen variously defined, and certainly

involves mixed questions of law and fact. Fire Fighters, Local

2287 v. City of Montpelier, 2 PBC 9 20,042 (Vermont 1974). BAs

noted by the Nebraska Supreme Court in American Ass'np of University

Professors v. Bd. of Regents, 2 PBC 920,440 (1977):

. . . fragmentation leads directly to development of expensive and
administratively unmanageable bargaining structures and to increased
adminigtrative coOSts once an agreement 1s reached. It fosters
proliferation of personnel necessary to bargain and administer
contracts on both sides of the bargaining table. It destroys the
ability of public institutions . . . to develop, administer, and
maintain any semblance of uniformity or coordination in their
employment policieg and practices. In the long run, it results in
an inefficient, ineffective, and unworkable relationship for all
parties concerned. Its ultimate effect is to substitute Ilitigation
for negotiations as the principal dispute resclving process in the
public sector, in effect, it defeats the purpose Nebraska's public
sector labor Jlaw.”

Shaw and Clark, in their article on Determination of

Appropriate Bargainling units in the Public Sector: Legal and

Practical Problems, 51 Ore.L.Rev. 152, state the problem as

follows:

"The more bargaining units public management deals with, the greater
the chance that competing unions will be able to whipsaw the
employer. Morecver, a multiplicity of bargaining units make it
difficult, if not Impossible to maintain some semblance of
uniformity in benefits and working conditions. Unfortunately, in
many states and lIccalitieg bargaining units have been established
without c¢onsideration of the effect such units will have on
negotiations or on the subseguent administration of an agreement.
The resulting crazy-quilt pattern of representation has unduly
complicated the collective bargaining procegs in the public sector.”
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The determinative factor in ascertaining the appropriateness
of & unit is neither what the employee wants nor what the public
employer wants, but rather whether the inclusion of the Hob
position in the unit will serve and not subvert the purpose of the
act, 1i.e. establishment and promotion of fair and harmonicus

employer-employee relations in the public service. West Qrange Bd.

of EG. wv. Wilton, 1 PBC 9 10,086 (N.J. 13871)y. To allow the

formation of a separate bargaining unit for the instructors at the
El Dorado Correctional Facility, givenr the similarities of their
terms and conditions of employment as set froth in the memorandums
of agreement, would over-fragmentize the faculty, and defeat the
purpose of the Ransas Professional Negotlations Act. See Kendal

College v. NLRB, 97 LRRM 2880 (CA 7, 1976).

Finally, K.S.A. 72-5416(a) provides:

"If professional employees of a board of education are not
represented by a professional employees’ organization for the
purpose of profesgsional negotiation, any professional employees’
organization may file a request with the board of education alleging
that a majority of the professional employees in an appropriate
negotiating unit wish to be represented for such purpose by such
organization and asking the board of education to recognize it as
the excliusive representative under K.S.A. 72-5415. Such reguest
shall describe the grouping of jobs or positions which constitute
the unit claimed to be appropriate and shall include a demonstration
of majority support through verified membership lists. Notice of
such regquest shall Immediately be posted by the board of education
on a bulletin board at each school or other facility in which

members of the unit claimed to be appropriate are employed.”
A 1992-93 agreement was negotiated by the Association. The
preamble to the negotlated agreement for the professional employees

of the El1 Doradeo Correctional Facility asserts that it is an
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agreement between the Butler County Community College and the
Asscclation "as representative of the full-time professional
employees (as defined in K.S5.A. 72-5413), who are employed at the
El Dorado Correcticonal Facility by the Board as Academic and
Vocational Instructors. . . ." There are only two, non-election,
means by which the Association c¢ould Dbecome the exclusive
representative of the instructors at the El Dorade Correctional
Facility; 1) pursuant to the procedure set forth in K.S.A. 72-
5416(&); above; or 2) by accretion of the instructors into the
existing bargaining unit represented by the Association.
Comparing the procedures required by K.S.A. 72-54l6(a) for
recognition of an exclusgive representative for a bargaining unit
with the evidence from the hearing reveals:{i} No request filed
with the College by the Association,with demonstrated majority
showing of support, seeking to establish and represent a separate
bargaining unit composed of the Instructors at the El Dorado
Correctional Facility; 2) No posting of a notice of the
Associations request for recognition for 10 days prior to action by
the College on the request; and 3) No formal action by the College
specifically granting the request. Additionally, the record
reveals no election among the Instructors at the El1 Dorado
Correctional Facility to select the Association as its exclusive
representative pursuant to K.S.A, 72-5417 et seqg., and neither did

they seek to form a separate bargaining unit pursuant toc K.S.A. 72-
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5415 et seqg. Likewise, there was never a vote among the members of
the existing bargaining unit to include the Instructors at the El
Dorado Correctlonal Facility into the unit.

None of the procedures reguired by statute to establish a
bargaining unit for the instructers at the EI Dorado Correctional
Facility were followed be the Association, the instructors or the
College. The Association testified they did not proceed pursuant
to K.S.A. 72-5416(a) because it considered it was negotiating for
one unit. Likewice, the Instructors at the El Dorado Correctional
Facility considered themselves to be part of the existing Butler
County Community College bargaining unit represented Dby <the
Association. Even Vicki Long, Director of Human Resources for the
College, who was present during negotiations for <the 1992-93
memorandum of agreement, testified that, in her opinion, the
College considered there to be only one unit. Such is inconsistent
with the position the College is now taking. Equally inconsistent
with the proposition of two separate units are the facts that none
of the instructors at the El Dorado Correcticnal Facility in the
alleged bargaining unit served on the team negotiating their
memorandum of agreement; the February 1st notice of subjects
concerning the El Dorado Correctional Facility to be negotiated was
included in the notice for the faculty unit; and their £final
memorandum of agreement was ratified by all professional employees

rather than just the El Dorado Correctional Facility.



BCCC ED. ASS'N v. BCCC
Cagse No. 72-UCA-1-189%3
Initial Crder

bPage 134

Accretion

Applying the test set forth above for determining whether a
job classification can be accreted to an existing bargaining unit
without need for an election, the record supports a conclusion that
the instructors at the El1 Dorado Correctional Facllity were
successfully accreted. As concluded previously, the instructors at
the El Dorado Correctional Facility share a sufficient community of
interest with the employees in the existing bargaining unit, and
they would not appear to have a community of interest between
themselves sufficient to constitute an identifiable, distinct
segment of employees, sufficient to qualify as an appropriate unit
separate from the existing unit. The number of instructors at the
El Dorado Correcticnal Facility, six (6), does not raise a question
of representation when compared to the naumber of employees
presently in the unit. Finally, the position of instructor at the
El Dorado Correctional Facility was not in existence at the time
the existing bargaining unit was recognized by the College, having
been established for the first time in 1991, and therefore cannot
be considered to have been historically excluded from the unit.
Accordingly, accretion is appropriate, and the instructors at the
El Dorado Correctional Facility will be considered a part of the

existing bargaining unit with no election required.
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ORDER

IT IS THEREFORE ORDERED, that the positions of ianstructors at
the E!l Dorado Correctional Facility has been accreted to the
exlsting bargaining unit represented by the Association, and does
not constitute a separate bargaining unit.

IT IS FURTHER ORDERED, pursuant to the stipulation of the
parties that the following positions will be added to the existing
bargaining unit:

Academic Advisor, Butler of Andover

International Student Advisor

Center for Independent Study - Community Site Head
Instructor

IT IS FURTHER ORDERED, pursuant to the stipulation of the
parties that the following positions will be excluded from the
existing bargaining unit:

Secretarial Center Coordinator
BEureka Resource Center, ABE/GED and Community
Coordinator
Augqusta Resource Center and Community Coordinator
IT IS FURTHER ORDERED, for the reasons set forth above, that

the Association's Petition for Unit Clarification be dismissed as

to all other positions requested by the Asscciation.
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Dated this 15th day of June, 1994.

Monty RY Bertelli, Presiding Officer
Senior bor Conciliator

Employmght Standards & Labor Relations
512 W th Street

Topeka, Kansas 66603

913-296-7475

NOTICE OF RIGHT TO REVIEW

“This Initial Order is your official notice of the presiding
officer's decision in this case. The order may be reviewed by the
Secretary of Human Resources, either on his own motion, or at the
request of a party, pursuant to K.S.A. 77-527. Your right to
petition for a review of this order will expire eighteen days after
the order is mailed to you. See K.S.A. 77-531, and K.S.A. 77-612.
To be considered timely, an original petiZ}on for review must be
received no later than 5:00 p.m. on July , 1994 addressed to:
Secretary of Human Resources, Employment Standards and Labor
Relations, 512 West 6th Avenue, Topeka, Kansas 66603.
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CERTIFICATE OF SERVICE

I, Sharon Tunstall, Office Specialist for Employment Standards
and Labor Relations, of the Kansas Department of Human Resources,
hereby certify that on the /% day of June, 1994, a true and
correct copy of the above and foregoing Initial Order was served
upon each of he parties to this action and upon their attorneys of
record, if any, in accordance with K.S.A. 77-531 by depositing a
copy in the U.S. Mail, first class, postage prepaid, addressed to:

Marjorie Blaufuss

Kansas National Education Association
715 W. 10th

Topeka, Kansas 66612

Robert D. Overman

MARTIN, CHURCHILL, OVERMAN, HILL & COLE
500 North Market Street

Wichita, Kansas 67042

Kevin J. Belt, President

Butler County community College Education Association
14540 Hawthorne Ct.

Wichita, Kansas 67230

Dr. Rodney Cox, President
Butler County Community College
901 S. Haverhill Rd.

El Dorado, Kansas 67042

Joe Dick, Secretary
Department of Human Resources
401 Topeka Blvd.

Topeka, Kansas 66603
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